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EDITORIAL NOTES. 


A discussion of passing, but not of permanent interest, has recently 
found its way into the newspapers of this state, namely, whether New 
Jersey justices should wear gowns. Some of the judges of the Supreme 
court and of other courts have been interviewed and what they say was 
recently summed up in the “Newark Sunday Call,” extracts from which 
are herewith given. We think it clear that the concensus of opinion 
among the judges is against the reintroduction of the gown, which was 
worn in this state prior to 1791. On May 11 of that year a petition was 
signed by the principal practitioners of the Supreme court of this state 
“that, inasmuch as the wearing of bands and bar gowns is found to be 
very troublesome and inconvenient, and also deemed by your petitioners 
altogether useless, that the rule of this court made for that purpose may 
be vacated,” and the signers included such names as Governor Joseph 
Bloomfield, Governor Richard Howell, Governor Aaron Ogden, United 
States Senator Richard Stockton, Chief Justice Andrew Kirkpatrick, 
Attorney General Aaron D. Woodruff, Associate Justice Elisha Bou- 
dinot, Joseph Taylor, Francis Davenport, Joseph Smith, William Gifford, 
John Lawrence, Frederick Frelinghuysen and James Linn. These were 
clearly the leading men in their profession, and, if they, with the prestige 
of the gown before them, for not only the period of their lives to that 
date, but also for centuries preceding, could see their way clear to drop 
this “appendage to the judicial office,” there must certainly be good 
reasons presented to-day before the lawyers of this generation will 
seriously consider the question of returning to it. Of course, it is to be 
noted that other states did not follow the example of New Jersey and 
that in some of them even to-day judges wear the gown. It is so with 
the chief court of the United States, at Washington, and it is argued that 
if it adds to the dignity of the Bench of the United S.ates Supreme court 
to have judicial robes, it would equally add dignity to the Bench of New 
Jersey to reinstate the old example. There are things to be said pro and 
con, but, after all, the wishes of the judges are more likely to be regarded 
than those of the attorneys. Some of those who have felt favorable to 
the gown give as a reason that the various judges of the Court of Errors 
and Appeals always look like so many different members of a business 
committee. Or, as the “Sunday Call” puts it: “The fifteen judges on the 
Bench are liable to be attired in fifteen kinds of wearing apparel, not only 
as to the color of the cloth, but also the cut of the garments. There are 
several of those who consult frequently with fashionable tailors and have 
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a variety of clothing sufficient to enable them to be arrayed more glorious 
than the lilies of the field, appearing every day of the term of court in new 
toggery of the swell variety. The justices and the judges, when they 
appear on the platform to be seated, show a variety of coats; some wear 
the sacque, others have the cutaway with a fancy vest, and but few have 
the conventional Prince Albert. Some take to white ties, others to red 
and blue ones. Striped and creased trousers are very general.” If this 
be not overdrawn, it is at least to be said that the judges are strictly 
democratic, each one doing as he pleases in the matter of dress, although 
it must be admitted that if there could be a general agreement among 
members of the court to wear black while on the Bench, it would add 
materially to the court-like appearance of things. Perhaps the result 
of the slight agitation of the subject will be that the Supreme court and 
Court of Errors and Appeals will hereafter meet with each of the judges 
plainly attired in a good suit of black. Attorney-General Grey, who is 
president of the New Jersey Bar Association, is one of those who favor 
the gown, and he is reported to have said: “Anything that would add to 
the dignity of the court would be acceptable to me; not that the court is 
not dignified, but the wearing of some vestment designating the high 
office of the wearer, would add materially to the appearance of the entire 
court. We have an excellent precedent in the United States Supreme 
court, and I always admired the justices when sitting in black. I think 
we could follow that high tribunal in the matter of dignity and decorum. 
There the counselors must appear in a black suit, and those in attendance 
must give their individual attention to the court. Reading newspapers 
and books is not allowed, conversation prohibited, lounging attitudes 
not tolerated and to sleep would be sufficient to be put in contempt of 
court without trial. I favor black gowns for justices of the higher courts, 
and I favor more dignity on the part of the attorneys and counselors 
who practice in the courts.” 





sut now as to the interviews with the judges, as reported in the 
“Sunday Call:” “Chancellor Alexander T. McGill is somewhat in doubt 
about the wisdom of the innovation. His position is a peculiar one. He 
had been in England and had met and admired the Lord High Chancellor 
of the court from which New Jersey obtained its Chancery. ‘When I 
was abroad,’ he said, during a conversation on the subject, ‘I saw the 
Chancellor of England wearing his purple gown with all the dignity that 
a man could put into it. If we have to have gowns in New Jersey, I 
should favor only a black silk gown, and nothing else. No wigs nor 
bands nor anything of that kind that would make the thing ridiculous. 
I sometimes think it is not becoming to a democratic age like the one 
we are now living in. Personally, I have no interest in the matter, but I 
think it is possible that the wearing of the gown would add to the appear- 
ance of the court. It would be a fine sight to see fifteen men on the 
Bench wearing black gowns.’ Vice Chancellor Grey says: ‘Gowns may 
be all right, but not for the vice chancellors. We are entirely too much 
on circuit, sitting one day in one chamber and the next day in some 
chamber many miles away. We would have to carry our gown around 
with us, like a bishop with his vestments, when he goes around his 
diocese.’ Chief Justice William J. Magie does not take kindly to gowns. 
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He thinks they would be a burden in hot weather and not necessary 
at any time. He admitted, however, if it comes to the wearing of a 
gown, why, he might do it. The venerable Justice David A. Depue 
was very positive in his declaration against them. ‘I don’t like the idea,’ 
he said, ‘because it is going backwards. I don’t think it is well to put 
the judges in a uniform like in the days of militia. I know that it is 
against the spirit of the judiciary, and if it comes to the wearing of gowns, 
just as soon as the Legislature says we are to wear them, then I resign.’ 
Ex-Governor George C. Ludlow, who is now a Supreme Court Justice, 
said that there was no need of gowns at all. The court could acquire 
dignity without them. It might be possible to improve the appearance 
of the judiciary a trifle by the judges agreeing to appear in court in black 
clothes only. Supreme Court Justice Charles Garrison was short and 
sweet when he was sounded on the question of the gown: “Put me down 
as opposed to gowns. There is no need for them.’ Supreme Court 
Justice Job H. Lippincott is very positive in his mind that he does not 
want anything to do with gowns. ‘I am absolutely and unalterably 
opposed to the gowning of the judges in any branch of the judiciary,’ 
he said, when addressed on the subject. ‘I do not believe or have any 
faith whatever in the usefulness or efficacy of such a badge or insignia. 
In this age we all know that such a custom or usage would be the 
subject of ridicule only. It would ill accord with our republican institu- 
tions and the mind of the people.’ Governor Voorhees is at the head of 
the opposition which is made principally on the ground that the state 
dropped the gown for democratic reasons, and those same reasons should 
keep the gown in the closet for all time. (Governor Voorhees said in 
reply to an interrogation: ‘Don’t think of it. We don’t want it. The 
people of New Jersey are too democratic for anything of the kind. I 
am strongly opposed to it.” We may add that ex-Attorney-General 
Stockton, who surely cannot be said to belong to any new school of 
thinkers, but well represents in his person and family the traditions of the 
dignified days of yore, had this to say of the subject: “Such a change at 
this late day would bring ridicule to the Bench. The people do not take 
kindly to innovations. Any uniform or vestment that will distinguish 
those of one particular vocation from that of others is desirable. I could 
accept the gowning of the judiciary gracefully, while I would not par- 
ticularly agitate it. Ifit has to come, it had better come as an agitation 
from the Bar of the state; it would be much better received by the people 
of the state.” 

Judge Fort, of the Essex county court, has recently been setting 
aside the conviction of men illegally sent to prison by city magistrates. 
One of his opinions is printed elsewhere in this number. A previous 
case was that of State v. Andrews, sentenced in the Third Precinct Police 
court on September 3 to ninety days’ imprisonment for disorderly con- 
duct because he was “drunk in his own home.” In that case the Judge 
said: “How many persons are in jail by these grossly illegal adjudications 
the court can only imagine. That they are poor and unable to apply for 
a review make these proceedings none the less censurable.” He then 
enumerated a long series of cases where the conviction and subsequent 
commitment had been illegal, and he formally called the attention of the 
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grand jury to the way business is done in the police courts. The “Pater- 
son Press,” in commenting upon the subject, reports that it frequently 
happens that reporters of cities “send some person to jail for ‘disorderly 
conduct’ who is really not accused, except by a convenient fiction of the 
police, of any violation of the city ordinances, or even of being ‘disorderly’ 
at all, but is charged with some graver offense of which the state laws and 
the county courts should take cognizance, and against whom no com- 
plaint has been made under the state laws, the victim of the misdoings, 
for one reason or another, not wishing to prefer charges that may send 
the culprit to state prison. Only the other day a young man in this city 
was detected in swindling storekeepers by ordering goods in the names 
of other persons. They did not want to press the charge of obtaining 
under false pretences, which was the real offense, and for which the police 
magistrate could do nothing but to hold to bail; so the young man was 
sent to jail in default of a fine for ‘disorderly conduct’ under a city 
ordinance. He was probably glad to let it go at that, instead of taking 
his chances with grand jury and county court under the state law.” The 
only real method of straightening out matters of this kind is for the 
public to take enough interest in the subject to elect to office magistrates 
who have good common sense, and who are willing to acquire, by study, 
a knowledge of the law. The press of the state does a service in making 
criticisms at any miscarriages of justice, but, after all, the voter has 
in his hands the lever which furnishes the power to provide each locality 
with good, judicial officials. And it ought to be within the province of 
the Bar Association of each county to direct the public mind in the right 
direction. 


A great deal of discussion is taking place in the larger counties in 
this state concerning the proposed changes in the New Jersey school 
law. That the law as it stands is cumbersome and inadequate on many 
points there is no doubt. Nor should there be any doubt that the 
commission, which has endeavored to reduce to order the crude mass 
of school law amendments which have been made during the past 
twenty-three years to the general school law of 1876, have performed 
their duty with the sole object in view of making a systematic and orderly 
act without radical changes, but, at the same time, bettering the school 
system both in city and country. Their report was made last winter to 
the Legislature, too late for the bill to be intelligently acted upon. The 
report was printed, however, and has been before the public for many 
months. In Hudson county particularly, but to some extent also in 
Passaic, Essex and other counties, there is severe criticism of the bill 
in some of the changes it makes. Friends of the bill state that these 
changes are intended “to remove city boards of education from the in- 
fiuence of transitory waves of opinion and unworthy political influences, 
securing in the personnel of such boards the best service attainable and 
enabling them to obtain for their measures sufficient time to test their 
efficiency.” We do not go into the merits of the bill because we have 
not given it sufficient study to do so, but we can at least express the 
hope that the discussion will clarify the legislative mind, so that when 
the bill does come upon its passage any really objectionable matters will 
be eliminated and the good features strenuously adhered to. 
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A PSYCHOLOGICAL STUDY OF JURORS.* 


The uncertainty of jurors, and the capricious, whimsical character 
of their verdicts, are accepted as inevitable, and explained as part of the 
natural weakness of the mind. It is assumed that, if the facts are clearly 
presented, a jury will give a common sense verdict, which will approxi- 
mate the truth and human justice. When they fail, it is due to the con- 
fusion of testimony, the misrepresentation of counsel and the general 
perversion of facts. Many thoughtful men consider the judgment of 
twelve men, who are disinterested, superior and on general matters of 
dispute of far more reliable character than the judgment of one trained 
man. Yet, literally, the verdicts of twelve men, based on the same set 
of facts, differ widely, and can never be anticipated; and, whether wise 
or unwise, are clearly due to other influences than the commonly supposed 
conflict of facts and motives of truth and justice. 

While it would be difficult to doubt the motive and intent of the 
average juror to be just and fair in his conclusions, it would seem that 
certain conditions and surroundings make it impossible in most cases 
either to understand the case in question, or the principles of equity 
involved. The theoretical and ideal jury to whom are daily referred 
questions of life and death, and often momentous interests concerning 
families and individuals, is never seen in real life. The delusions of the 
court room, that the twelve men set apart for this duty are endowed with 
a large and sufficient mental capacity for the discernment of justice, is 
far from being true in reality. 

From a medical and scientific point of view, the average twelve men 
who are appealed to by the counsel and judge to determine wisely the 
issue of a case are usually incompetent naturally, and are generally 
placed in the worst possible conditions and surroundings to exercise 
even average common sense in any disputed case. 

In a recent noted trial, out of a panel of one hundred jurors, twelve 
men were finally selected after a long, searching inquiry. Five of them 
were farmers, who worked hard every day in the open air, men who were 
unaccustomed to think or reason, except in a narrow way along their 
surroundings and line of work. These men all swore that they had not 
read any details of the case, although it occupied a large share of public 
attention, and had been discussed freely in all the papers. They were 
muscle workers, with but little mental exercise, living on coarse, healthy 
food, and sleeping from early evening to early morning. Of the rest of 
the jury, one was a blacksmith and two were mechanics, all steady work- 
ers; one was a horse trader, one a groceryman, one a retired farmer and 
trader, and the last man was an ex-railroad man who had no business. 
Every one of this jury was accustomed to be in the open air, and had not 
read details of the case, although he had heard it talked over. Not one of 
these men would have been chosen to take charge of any trust or to 
decide on any matter outside of his everyday life—simply because, on 
general principles and from common sense observation, he would have 
been clearly incompetent. 


* From ‘‘ Medical Record,” New York City, October 21, 1899. The article was an address delivered 
before the Medico-Legal] Society, September 26, 1899. 
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For ten days this jury was confined from five to six hours a day, 
listening to the testimony of the mental capacity and motives of the 
maker of a will that was disputed. Of course they disagreed; and had 
they reached a unanimous verdict, its wisdom and justice would have 
been a matter of accident. ‘ 

In a celebrated case tried in an interior town in New York, a most 
complicated chain of circumstantial evidence, involving the questions of 
concealed motives of unusual acts and conduct, of blood stains, of the 
accuracy of chemical and microscopical work, of different opinions of 
competent men, was submitted to a jury of the following persons: one 
carpenter, one wagonmaker, three coopers, two farmers, one groceryman, 
one contractor and three nurserymen. These men all testified that they 
had not formed an opinion on the case, although it had been town talk 
for months. Not one of them could naturally have given an intelligent 
opinion on any of the issues of the case, even if they had been presented 
in the most impartial, simple manner by the judge. If two opposite 
views should be urged by opposing counsel, in an adroit, partisan man- 
ner, the most uncertain mental confusion would be inevitable. 

This particular jury was not only incompetent naturally and by 
want of training to discriminate facts which were unfamiliar, but its 
members were unaccustomed to consider any range of facts compared 
with others to determine which were true. 

In a third celebrated case, a jury composed of four fishermen, two 
shipbuilders, two stonecutters, one clerk, two merchants and two persons 
of no business, was asked to decide on the facts of one of the most mys- 
terious cases of poisoning. A number of expert witnesses and shrewd 
lawyers extended this case two weeks, and gathered a mass of statements 
which only the most astute judge could have disentangled. These jury- 
men were not only bewildered, but were mentally palsied by the appeals 
of counsel. 

The methods of selecting jurors are thus literally open doors for the 
defeat of the very purposes of justice. The ostensible purpose in the 
selection of a jury is to secure men of honesty, intelligence and courage; 
to reach unbiased conclusions in accord with the facts. In reality the 
practice is to gather men who can be influenced by the counsel—men 
possessing some defect and weakness which can be taken advantage of 
by one side or the other. The issue of the case will depend on the in- 
fluences which can be brought to bear on the jury. Usually, jurors are 
rejected when they swear that they have formed an opinion; but when 
they assert that such opinions are subject to change from evidence and 
are not fixed, they are accepted. The real qualifications would seem to 
be availability, credulity, ignorance and possibility of personal influence 
by persuasion, flattery and appeals to some personal bias that may- be 
known. Each counsel is interested in selecting twelve men he can 
influence to his view of the case, or, in the court language, “men he can 
handle readily.”’ It is. unfortunately true that jury duty is evaded by 
the best men, and to a large extent the men who are willing to serve in 
this capacity are more or less incompetent. In the cities idle men and 
professional jurors are always available. In country towns farmers, 
mechanics and others find the jury duty a recreation, and a not unpleasant 
change from the monotony of their life. While these men are superior 
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to the city jurors in honesty, they are less able or accustomed to the 
confinement of rooms and the emotional appeals of partisans. 

It is evident to any general observation that the average jury is 
unable to pass judgment on, or even to comprehend in any adequate way, 
many of the questions submitted to it—such as motives and capacity of 
the mind, the power of control, the analysis of conduct, and the conditions 
and influences which have been dominant in certain acts; the application 
of the law, and the distinctions of responsibility and accountability; the 
distinctions of science as to the meaning of certain facts, or the recognition 
and discrimination of facts from the mass of statements. To this inca- 
pacity are added the passionate appeals of opposing counsel, who draw 
the most opposite conclusions from the same facts. Then the judge 
charges that if they shall find such and such conditions to be true, they 
shall bring in such and such a verdict; and if such and such conditions 
are not true another verdict must be given. This brings them into a 
state of the most bewildering mental confusion, from which only the 
trained judge could extricate himself. The wonder is that they are able 
to reach any verdict that even approximates the levels of human justice. 

These facts are recognized by all observing men, and have been the 
subject of serious discussion for a long time. It has not occurred to any 
one to consider the conditions and surroundings of the jury who are 
to decide the great questions of life and death so often submitted to them. 
Practically and literally twelve men of uncertain intelligence, and of 
doubtful capacity and training essential to determine the disputed ques- 
tions, are placed in the most adverse hygienic conditions for healthy brain 
and functional activity. Supposing these men to have fair average intelli- 
gence with honesty of purpose, they are placed always in a close, badly 
ventilated court room, and are obliged to sit in one place for five or six 
hours a day. In cases of capital crime they are housed at some hotel at 
night, and have changed diet, changed sleeping rooms, imperfect exer- 
cise, continuous mental strain, and this may be continued for a week, ten 
days, or even longer. Intelligent and sound brain reasoning would be 
impossible under these conditions. Even judges, trained to examine 
and reason from facts along legal lines, display weakness and confusion 
of mind at the close of a long trial on many occasions. 

The practical observation of any jury in some important trial will 
show after the first day a listless abstraction that slowly deepens into a 
veritable mental confusion. At times some one of the jury will appear 
impressed, but soon settles back into a prolonged, steady, vacant stare 
at the counsel and witness. As the case goes on the faces of the jurors 
become pale or increase in redness; their eyes lose their intelligence and 
become vacant and watery. Some show restlessness in their frequent 
changing positions of body; others become somnolent and inclined to 
stolidity; others are constrained, and seem to be struggling to keep up 
some degree of dignity, and imitate the judge in severity of manner. 
When the counsel flatters them, they start up anew and assume the 
appearance of more dignity and wisdom. Every lawyer has many curious 
stories of the schemes and devices to capture juries and jurors. Many of 
these turn on the debility and confusion of mind which come from 
changed surroundings and functional disorders resulting from confine- 
ment and mental exhaustion. 
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After the second day all connected ideas of the case become confused ; 
only here and there some fact impresses itself, or some witticism or story 
that is strange or grotesque, or some conflict of lawyers, or reprimand of 
the judges. All the rest is vague and uncertain. The surprise on the 
faces of the jury as the judge and lawyers repeat the testimony of the 
witnesses shows that it is new, and that they did not hear it at the time 
it was given. The pleas of opposing counsel often create equal surprise 
in the faces of the jury. If the jury were to render a verdict after one 
side had closed, it would be for that side. The same conviction is noted 
at the close of the arguments of the opposite side. The judge’s charge 
often dispels this conviction for the last speaker, and throws them back 
into more helpless, confused states. They are told to decide between 
this and that statement, and if they think this is true, they must find so 
and so. In reality they have no very clear conceptions of any of the 
facts the judge has called to their attention. They go to the jury room 
in a dazed mental state, or possessed with some particular idea that has 
become fastened in the mind; some idea that has no logical support or 
sequence in the testimony which has been offered. 

The following study of a case that was recently tried indicates con- 
ditions that are present far more frequently than would be supposed: 

The case was murder, in which an intricate chain of circumstantial 
evidence pointed to one of three men as guilty. The jury composed 
of five farmers, four mechanics and three merchants. Nine of them were 
active muscle workers, living in the open air most of the time, and three 
were actively engaged indoors. The trial lasted eleven days. The jury 
were boarded at a hotel, and had no exercise except walking to and from 
the hotel to the court room three times a day. Four of the jury com- 
plained of dull headache. On the fourth day five of the jury had attacks 
of indigestion, with pain and nausea. One had chills on the night of 
the same day, and was given quinine freely. Two men had attacks of 
what was called rheumatism, consisting of pain and stiffness of the mus- 
cles, and a physician was called. Eight suffered from insomnia and con- 
stipation after the fifth night. All suffered from bad feeling and dizziness 
while in the court room in the afternoons. Four had coughs and colds, 
for which rock candy and rye whiskey were freely used. Several ex- 
perienced extreme drowsiness in the court room. The arguments of 
counsel and the judge’s charge occupied a day and a half. After the 
verdict and the discharge of the jury four of them were confined to bed for 
several days. Here were twelve men, suffering from functional disturb- 
ances due to bad air, changed surroundings and auto-intoxications, called 
to decide the issues of life and death. 

In a case of murder and incendiarism in which the verdict of the jury 
was criticised severely, the following were the facts: The jury was com- 
posed of farmers, miners, tradesmen and mechanics. Four of them 
were sufferers from cough and influenza; six complained of loss of appe- 
tite and headache; one suffered from malaria, so called; and one from a 
return of an old rheumatic attack. The trial lasted eight days, and most 
of the time the jurymen were practically sick—made so by the sur- 
soundings and changed conditions of living. The diet of hotels, con- 
sisting of rich meats and desserts in great variety, is usually different 
from the food of the average juryman, particularly of the working class. 
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The result is always over-eating and under-exercise. This alone would 
quickly break up or disorder the mental activities. In addition to this, 
the confinement in the bad air of the court rooms brings new sources of 
poisoning, particularly deficient oxidation, which of itself is sufficient to 
derange the normal brain functions. The crowded rooms at hotels are 
over-heated and badly ventilated, or cold and noisy. The time for retiring 
and rising varies, and the usual habits of the juryman are changed in 
every respect. His accustomed food, sleep and exercise, and his manner 
of thinking and the subject of his thoughts, all are broken up. He is asked 
to follow an intricate chain of reasoning, and discriminate the errors, 
and told that this is true and that is true, and that the law should lead 
him to some other point. He is flattered, and his pride is roused to do 
the best he can. He grows more incapacitated daily as the evidence 
accumulates, and his system becomes deranged. Then, in despair, he 
will suddenly form some conclusion, guided by a fancy for some attorney 
or some remark by the judge. Perhaps a stubborn member of the jury 
has formed a conviction on the first day of the trial, and all the rest of 
the time is passed in unconsciousness of evidence, pro and con, and in 
the jury room his very stubbornness wins. 

In a noted murder trial at Portland, Me., it was evident that the 
jury had been impressed favorably to the prisoner. The prosecuting 
attorney suggested to the sheriff that he invite the jury to church Sunday 
evening to hear a noted preacher. The topic of the clergyman was 
“God’s Hatred of Sin, and Divine Judgment.” The attorney knew the 
topic and the intense dogmatism of the preacher, and calculated its effects 
on the jury. <A verdict for conviction followed, due almost entirely to 
the sermon. 

The personal characteristics of the jury are often the only doors 
through which they can be influenced. Religious, political and social or 
personal prejudices are often considered by counsel in the presentation 
of the evidence. In reality, the average juryman becomes more inca- 
pacitated to rise above his prejudices, or to reason impartially, every day 
he is confined to the court room. At the end of a long trial he is utterly 
unable to form any new views, and nothing remains but his old prejudices, 
and these are often more fixed than ever. 

The following record of a juryman’s experience was made by a 
carpenter of more than average intelligence. He put down each night 
his impressions: The first day he was impressed with the magnitude of 
the case and the sadness of the prisoner. He did not. sleep the first 
night, for the reason that four men occupied one room. The air was 
bad, the two men snored loudly. The second day he tried to remember 
all that the witnesses said, and its bearing on the case, and at night was 
very weary*and went to bed early, but was wakened and disturbed by 
the other jurors. The third day his head ached, and he could with 
difficulty follow the testimony. His appetite was poor and he was 
drowsy. The fourth day he was astonished to hear opposing evidence; 
statements which had been made by apparently honest men were affirmed 
to be false. He was shocked, and his first impressions and personal 
interest were disturbed. His head ached, and he felt weak and nervous; 
his appetite and sleep were broken. The fifth day he gave up all efforts 
to follow the testimony or to understand what was said. He felt stupid 
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and excessively tired. The other jurors began to complain of the food 
and sleeping rooms, and had several quarrels with each other on religious 
and political matters. Foolish stories were told, and card playing and 
personal boastings filled up ‘the evenings. They all manifested disgust 
at the trial, and longed for the end, and declared they would never be 
caught’ in a similar case. On the sixth day the case was closed. The 
arguments of attorneys and the judge’s charge seemed very dull and 
wearisome. He felt sick, looked forward to a release, and his interest in 
the case died out. He could not understand why so much was said 
that was contradictory, and why the judge should not tell them the real 
facts of the case. In the jury room no discussion took place; each one 
voted “guilty” or “not guilty;” and when they found the majority was 
“guilty,” most of them followed the majority. Two of the minority 
become angry, and refused to vote for over a day, except in favor of the 
prisoner. They gave no reasons for their belief, only saying they were 
right and the rest of the jury were wrong. Finally one of these men was 
accused of having some personal object in voting for the prisoner, and 
after a short altercation he changed, and the other man followed him, and 
the verdict of “guilty” was agreed upon. 

In my experience as an expert witness I have frequently noted the 
changes of feelings in a moderate drinking juror. If the prisoner is an 
inebriate, and the crime associated with excessive use of alcohol, the 
first two days of the trial all moderate-drinking jurymen manifest strong 
feeling for the prisoner. Later, when they become tired, dull and 
debilitated by the surroundings, all this feeling changes to severity and 
desire to punish, no matter what the evidence may be. All natural senti- 
ments of sympathy and kindness are replaced by the coarser, lower 
motives, as the brain becomes disordered and weakened. If any of the 
jury have had a similar weakness or committed crime while drinking, 
they usually urge most severe punishment, and especially after they lose 
tehir mental vigor in the bad air of the court room. In some cases the 
opposite prevails, and jurors are strangely stubborn in their unreasoning 
convictions for the prisoner. This is naturally the outcome of placing 
untrained men in positions which they cannot fill, and requiring of them 
clear judgment under circumstances in which it is almost impossible to 
act normally. 

Hartford, Conn. T. D. CROTHERS, M. D. 


UNSETTLED POINTS IN NEW JERSEY LAW. 


[CONCLUDED]. 


5, WHETHER A TESTAMENTARY ORDER TO EXECUTORS TO SELL OR DISPOSE 
OF REAL ESTATE AND TO DIVIDE IT EQUALLY AMONG TESTATOR’S 
CHILDREN WILL VEST THE FEE IN SAID CHILDREN UNTIL EXERCISE OF 
THE POWER. 

The Supreme court held that the land descended to the heir-at-law 


until divested by the exercise of the power by the executor under the will, 
3 Zab. 478. The Court of Errors, in an opinion read by Judge Valentine, 








oa. 


aaa 1s ith. 


— A. Aen Ad 


S&F A wow me 

















UNSETTLED POINTS IN NEW JERSEY LAW. 11 


and concurred in by Judges Arrowsmith, Huyler, Wills and Cornelison, 
and against the dissent of all the law judges, held the fee to be vested in 
the named children, Den ex dem Elle v. Young, 4 Zab. 775. If rules 
for the construction of devises can be said to have that sanctity ascribed 
to rules regulating the disposition of real property, the decision may 
remain undisturbed. It hangs on this slender thread. 


6. THE CONSTITUTIONALITY OF THE STORE ORDER ACT. 


A quere was put by the Supreme court in Cumberland Glass Mfg. 
Co. v. State, 29 Vroom 224, as to the constitutionality of the act of 1880 
making it a misdemeanor for certain employers of labor to pay the wages 
of their workmen in store orders, etc. The Supreme court turned their 
consideration from the effect of such legislation upon the rights of the 
employers, to the effect it has upon the workmen, by restricting them 
from stipulating as to the character of their compensation. How indi- 
viduals may be thus restricted remains, and will likely remain, in every 
state, an unsettled problem. On the one hand, we have reiterations of 
the doctrine that the right to contract is both a liberty and a property 
right; and, on the other hand, the exercise of the police power has been 
upheld to an extent which may at last leave this liberty and right in 
quite as shadowy a state as the Federal government’s power to “promote 
the general warfare,” or the individual’s to pursue his happiness. 


Decisions on such questions must be influenced by the ebb and flow 
of popular theories concerning the scope of government. At present 
there seems to be a lull in legislation of the style of 1880, but-a strong 
undercurrent setting in towards government ownership on the out and 
out principle. Paternalism from the top by state and national legislation 
is to give place to municipal ownership from below, so as to include the 
conduct of enterprises heretofore considered strictly private, resting on 
and given existence to only private contractual obligations. The ideal 
state of socialism is one where the government employs every man, and 
every man employs the government. What new constitutional questions 
will arise out of municipal adoption, in a partial state, of these ideas may 
be foreshadowed in the instance where the Federal government conducts 
an enterprise in theory quite private, where the United States mails on 
a railway train may oblige the servants of the railway company to spe- 
cifically perform a contract of service they might otherwise leave without 
fear of a bill in equity. 

The legislation which troubled the Supreme court in the Cumberland 
Glass case leaves liberty to contract in the individual, but burdens it 
with paternal restrictions. But governmentalism seems to have a much 
clearer field in constitutional law ; for the employer is snuffed out, not by 
the police power, but by a “trust’”’ he cannot hope to compete with; while 
the employee may stand all the day idle because no municipal board will 
hire him, yet his right and liberty of contract is undisturbed. 


Trenton, N. J., December, 1899. C. S. BIDDLE. 
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STATE, EX REL. CHARLES, JEFFERSON, V. THE BOARD OF EDUCA- 
TION OF THE CITY OF ATLANTIC CITY. 


(N, J, Supreme Court, December, 1899). 


Public Schools—Mandamus.—1.  zable by the special tribunals creat- 
This court may, in the exercise of ed by the school law of this_state, 
its discretion, refuse to interfere by where an appeal to such tribunals 
mandamus in a controversy cogni- has not been made. 


Rule for a mandamus. 

The rule required the Board of Education of the City of Atlantic 
City to meet together and by resolution order, direct’and instruct the 
teachers of the Indiana Avenue school to receive into that school the 
son of the relator, who had been in attendance there prior to the estab- 
lishment of a school nearer to relator’s place of résidence. 

Argued at November term, 1899, before Justices Garrison and 
Collins. 

Mr. J. L. Van Syckel for the rule. 

Mr. B. C. Godfrey contra. 

PER CURIAM: We think that this application is premature. The 
controversy arose under the school law of the state, to wit, under Section 
131 (Gen. Stat., p. 3036). Section twenty-eight of the school law pro- 
vides that “In all controversies arising under the school law the opinion 
and advice of the county superintendent shall first be sought and from 
him appeal may be made if necessary to the State Superintendent of 
Public Instruction,” who, by the thirteenth section, “shall decide, subject 
to appeal to the State Board of Education, and without cost to the par- 
ties, all controversies or disputes that may arise under the school laws of 
the state, and his decision shall be binding until a different decision shall 
be given by the State Board of Education.” 

The erection of this chain of tribunals indicates a legislative policy to 
place the redress of such grievances in the first instance in the hands of 
the higher school authorities. Buren v. Albertson, 25 Vroom 72; 
Thompson. v. Board of Education, 28 Vroom 628. 

This administrative policy and the obviously wise ground upon 
which it rests have weight with this court when called upon to exercise a 
sound judicial discretion such as is now invoked. The relator’s griev- 
ance is one that the special statutory tribunals created by the school law 
are authorized to hear and are competent to redress without in the least 
abridging his right of access to this court should relief be denied him. 
The eminent propriety of requiring the relator to pursue the remedy thus 
provided and the extreme inexpediency of the initial interference by this 
court in controversies between parents and teachers with respect to school 
management are so plain that our clear duty is to deny the writ of man- 
damus for which application has been made. In the case of Pierce v. 
School Trustees, 17 Vroom 76, the facts before this court were sufficiently 
different from those at issue in the present case to lead to the result there 
reached. 

The relator’s rule to show cause is discharged, but without costs. 
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i TION COMPANY. 
(N. J. Supreme Court, November 13, 1899). 
Damages for accidental death— Reduction of verdict. 
; Messrs. McEwan & McEwan for plaintiff. 
‘. z Messrs. Vredenburg & Garretson for defendant. 
e, 3 The above cause having been argued for the third time at the June 
Is - term of the court before Chief Justice Magie and Justices Van Syckel, 
Garrison and Lippincott, the opinion was delivered by the Chief Justice. 
(For previous decision of Gummere, J., see 21 N. J. L. J. 313). After 
recapitulating the facts, the opinion goes on to say that an examination 
c of the state of the case clearly shows that the trial judge was right in 
e announcing to the jury that the plaintiff rested his right to recover upon 
e the negligence of the motorman in one of three respects, namely, main- 
“ taining an excessive rate of speed in the locality where the injury 
occurred, or not keeping a proper look out for persons crossing in front 
4 of his car, or not giving warning to such persons by ringing the gong of 
the car. The evidence did not sufficiently prove that any of these con- 
ditions prevailed. The case presents a very unusual feature inasmuch 
as three times the plaintiff has recovered a verdict of $5,000, and three 
times this verdict has been set aside. The Chief Justice then says: 
€ MAGIE, C. J.: * * It is strenuously urged in support of this verdict 
n that, in general, courts will not disturb a second verdict if in substantial 
- accord with the previous verdict which had been set aside, and that, a 
n fortiori, a third verdict in identical terms ought not to be disturbed by the 
n court. 
2 This argument is applicable and would prevail in many cases. It 
t cannot be applicable to cases where the verdict plainly indicates that it is 
» the result of ignorance, prejudice, passion or corruption, or is irreconcil- 
f able with the evidence. 
It In the trial now under review the trial judge correctly instructed the 
jury in regard to the rule for admeasuring damages in the case. Not- 
0 withstanding his explicit instructions the jury awarded the sum of $5,000, 
sf and if such award exceeds the amount which the rule would alone justify, 
3 it clearly indicates that the jury refused to take the instructions of the 
court, and that their verdict must have proceeded upon some other 
" ground than that presented by the evidence. 
a It is true that the amount of damages in such cases must be estimated 
dq on probabilities and, as was said by Chief Justice Beasley, to a large extent 
y upon conjectures and uncertainties. It follows that there may be great 
t differences in the results reached by different persons upon the same 
5 facts, but while this requires the court to be extremely cautious in exercis- 
S ing its power to review the verdict of the jury on the ground of the 
3 excess of damages, it will not excuse us for withholding our hands and 
r : permitting an unjust verdict to stand when no possible inference in its 
q e favor can be drawn from the evidence. The argument addressed to us 
H in this respect would require us to permit a verdict for $100,000 to stand 
- F as well as one for $5,000. 
2 | Such cannot be the rule of duty in this court. If, on the evidence, a 






verdict of the jury discloses injustice, whether from ignorance or malice, 
or corruption, this court cannot permit it to be enforced. 
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The damages properly to be awarded in this case were such as would 
compensate the father for the reasonable expectation of pecuniary benefit 
from the deceased during the period of his minority when he owed service 
to his father, and thereafter when he would become emancipated by being 
of full age. To fix the precise amount that would thus compensate the 
father may be difficult, perhaps impossible; but it is not impossible to 
determine that $5,000 far exceeds any reasonable probability of pecuniary 
benefit from the continued life of the deceased. Looking at the liability 
of the father for the support, maintenance and education of the child 
during minority and considering what pecuniary benefit the father would 
receive from the son’s earnings during or after maturity in the most favor- 
able aspect, it is plain that the award far exceeds any possible amount of 
such pecuniary benefit. . 

On this ground also the verdict must be set aside and a new trial 
granted. 


SUBURBAN ELECTRIC LIGHT AND POWER CO. V. INHABITANTS OF 
EAST ORANGE TOWNSHIP. 


(New Jersey Court of Errors and Appeals, November 20, 1899). 
Municipal Corporations—Elec- poles shall be erected in any street 
tric Light Companies—Use of of any incorporated city or town 
Streets —The act entitled “An act without first obtaining from the in- 








relating to electric light, heat and 
power companies,” approved April 
21, 1896 (Laws 1896, p. 322), gives 
extensive power to the corporations 
referred to in the title, to use the 
public roads, highways, streets, 
avenues and alleys in the state for 
the purpose of erecting posts or 
poles to sustain necessary wires, 


corporated city or town a designa- 
tion of the streets in which the same 
shall be placed, and the manner of 
placing the same. Held, that the 
municipal corporations referred to 
in the proviso are such as are called 
“cities” and “towns,” eo nomine, 
and that townships are not includ- 
ed in such designation. 





with the proviso that no posts or 


Appeal from Court of Chancery. 

Suits by the Suburban Electric Light and Power Company against 
the inhabitants of the township of East Orange, in the county of Essex, 
and others. Decree for plaintiff (41 Atl. 865), and defendants appeal. 
Affirmed. 

Mr. Philemon Woodruff for appellants. 

Mr. Chandler W. Riker for respondent. 

MAGIE, C. J.: Two appeals of the above title were argued together. 
Each complains of a decree enjoining appellant from cutting down cer- 
tain wires of the respondent, attached to the poles of a telephone com- 
pany in a street within the township of East Orange. One decree was 
made upon a bill filed by respondent to obtain such relief at a time when 
a resolution under which it claimed the consent of the township of East 
Orange had been given to the stringing of those wires remained unre- 
scinded. The other decree was made upon a bill filed by respondent for 
the same relief after the municipal authorities claimed to have rescinded 
the resolution. These decrees were made upon the advice of Vice Chan- 
cellor Pitney, whose opinion is reported in 41 Atl. 865. An examination 
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of the opinion discloses that the vice chancellor assumed that the legisla- 
tive grant of power to such corporations as respondent is, by the act, 
entitled “An act relating to electric light, heat and power companies,” 
approved April 21, 1896 (Laws 1896, p. 322), to use the public roads or 
highways, streets, avenues and alleys in this state for the purpose of 
erecting posts or poles on the same to sustain necessary wires, did not 
apply in the territory of appellant, unless respondent had first obtained 
from appellant a designation of the streets on which the posts and poles 
should be placed. Upon this assumption the learned vice chancellor 
proceeded to consider and determine several important questions, such 
as these: Whether the permission required by the act of 1896 could be 
given by a resolution; whether the permission required a designation of 
the streets in which poles might be erected, when the authority to string 
wires was alone exercised; whether a permission once given became irre- 
vocable license; and whether a permission thus given would authorize 
the stringing of such wires on poles of another company, having per- 
mission to string wires for other purposes thereon. I deem it unneces- 
sary to determine whether these questions were rightly solved in the court 
below; for, upon the true construction of the act of 1896, the power 
thereby conferred upon such companies as the respondent was not limited 
by any requirement that permission should be first obtained from a town- 
ship within which the power was exercised. The power granted by the 
act was very extensive in its application to the public highways of the 
state, but it was admittedly within the authority of the legislature to 
grant. The power is, however, limited by the proviso, which is expressed 
in these words: “Provided, however, no posts or poles shall be erected 
in any street of any incorporated city or town without first obtaining 
from the incorporated city or town a designation of the streets in which 
the same shall be placed and the manner of placing the same.” The 
proviso is applicable in this case only if appellant comes within its mean- 
ing, as being a town. That word is used in our legislation in different 
senses. Stout v. Borough of Glen Ridge, 59 N. J. Law 201, 35 Atl. 913. 
Whether it is used in a particular statute in a general or in a restricted 
sense is to be determined by the legislative intent discoverable therefrom. 
As the word, in its general sense, includes the municipalities called “cities,” 
the express inclusion in this proviso of such municipalities by that name 
indicates clearly that the word “town” was not used in a general, but in 
a restricted sense, and so would apply only to such municipalities as are 
towns, eonomine. That such was the legislative intent appears also from 
a consideration of previous legislation upon the same subject. By the 
provisions of the act, entitled ‘““A further supplement to an act, entitled 
‘An act concerning corporations,’ approved April 7, 1875, which supple- 
ment was approved May 10, 1884” (Laws 1884, p. 331), power was con- 
ferred upon corporations having similar purposes to those for which 
respondent was formed, as extensive as that conferred by the act of 1896, 
with a proviso in these terms: “Provided, however, no posts or poles 
shall be erected in any street of any incorporated city or town without 
first obtaining from the incorporated city or town a designation of the 
street in which the same shall be placed and the manner of placing the 
same.” By a supplement to the act of 1884, just cited, the act was 
amended so that the proviso read thus: “Provided, however, no posts or 
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poles shall be erected in any street of any incorporated city or town, or 
in any street of any township, without first obtaining from the incorporated 
city or town, or from the township committee of such township, a desig- 
nation of the streets in which the same shall be placed and the manner of 
placing the same.” Laws 1893, p. 412. The act of 1896 contained the 
next expression of the legislative will upon this subject. It related to 
the same class of corporations.. It conferred the like powers in public 
highways. It repealed inconsistent acts, and obviously superseded the 
prior legislation just referred to. When, therefore, we find the proviso 
to this act omits the words of the supplement of 1893, requiring the per- 
mission of the township committee in a township, it is at once obvious 
that the word “towns,” in that proviso, was not intended to include town- 
ships. It follows that it must have been intended to require the per- 
mission to be obtained only from cities and towns, eo nomine. That ap- 
pellant is a municipal corporation having powers much more extensive 
than those conferred on ordinary townships, and assimilated to the 
powers granted to towns created under special legislation prior to the 
adoption of the amendment to the constitution, and towns now organized 
or capable of being organized under existing legislation, does not prevent 
this conclusion; for, when it is ascertained that the legislature has used 
the word “towns” in a limited and restricted sense, courts must accept 
that sense, and cannot by construction extend the meaning beyond the 
plain legislative intent. It was upon similar reasoning that I concurred 
in the late decision of this court to the effect that legislation expressed to 
be intended to affect “cities” would not be applicable to the town of 
Morristown. The trend of legislation had, in my judgment, clearly in- 
dicated that such language expressed a legislative intent to confine the 
legislative act to the municipal corporations named “cities,” and that such 
effect should be given to the act, even though it was thereby brought 
under the ban of constitutional prohibition. In the case before us no con- 
tention has been made that, upon such construction as I have attributed 
to the act of 1896, it fails within constitutional restrictions, and no con- 
sideration has been given to that question. 

The result is that respondent was possessed of sufficient authority to 
string and maintain the wires in question in the public street, and whether 
it originally acquired, or afterwards retained, the permission of the town- 
ship authorities, was immaterial. Upon this ground, | shall vote to affirm 
the decree in both cases. 


HUDSON TRUST AND SAVINGS INST. V. CARR-CURRAN PAPER MILLS. 


(N. J. Court of Chancery, November 6, 1899). 


Attorney and Client—Compen-_ change his solicitor, and such solic- 
sation—Lien—Taxation.—1. A cli- itor has a lien on a fund, unless 
ent has an absolute right to change there is a guaranty that the solicitor 
his solicitor, but he cannot, in so will be paid, he is entitled to have 
doing, deprive him of any lien he’ the fund paid into court pending 
may have for his compensation. the determination of his compensa- 

2. Where a client desires to _ tion. 


Action by the Hudson Trust and Savings Institution against the 
Carr-Curran Paper Mills and others. Motion to substitute solicitor. 
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Mr. William D. Edwards for the motion. 

Mr. Henry M. Nutzhorn, opposed. 

PITNEY, V. C. (orally): Mr. Nutzhorn was solicitor for the defend- 
ants, Clark & Spencer, who obtained a decree for a considerable sum of 
money—about $4,000. Subsequently that decree was assigned by Clark 
& Spencer to Mr. Edwards’ client, and Mr. Edwards moved to substitute 
his firm as solicitors in place of Mr. Nutzhorn; the object being to enable 
them to control the fund in the hands of the sheriff or in court, which 
fund is the result of Clark & Spencer’s decree. Mr. Nutzhorn objects to 
the substitution, unless his bill for services is paid, in addition to the taxed 
bill of costs. Mr. Edwards is willing to pay the taxed bill of costs, and 
also the extra services, but the parties disagree as to the amount of those 
extra services. The case has been presented as though Mr. Nutzhorn’s 
right must stand or fall upon the question of his removal as solicitor, 
and the substitution of Mr. Edwards’ firm in his place. In this both par- 
ties are wrong. The client has at all times an absolute right to change 
his solicitor; but he cannot, in my judgment, in so doing, deprive his 
solicitor of his right to compensation, or injure or destroy any lien which 
the solicitor has upon the fruit of his labors. Here it is known to the 
court that Mr. Nutzhorn has been active in procuring this decree, and 
there is a fund in court which is the fruit of his labors; and upon that 
fund he has a lien for the value of his services, as well as for the taxed 
costs. And, while I think that he cannot resist a motion to substitute a 
solicitor in his place, that motion cannot be granted except upon terms 
that Mr. Nutzhorn’s lien upon the fund shall not be disturbed thereby. 

Some discussion has been had as to the value of Mr. Nutzhorn’s ser- 
vices, and the proper mode of ascertaining their value, and the parties 
seem inclined to submit that question to me. The proper material there- 
for has not been furnished to the court. Mr. Nutzhorn must make out 
a detailed schedule of his services and disbursements, and serve it upon 
the other side; and then, if they cannot agree, it may be either referred 
to a master or determined by the court itself in a summary manner upon 
hearing the parties. I may as well, however, state roughly what I under- 
stand to be the principle upon which the court must act in ascertaining 
his compensation. The matter underwent consideration recently by the 
Court of Errors and Appeals in the case of Strong v. Mundy, 52 N. J. 
Eq. 834, 31 Atl. 611, in which that court reviewed and reversed an order 
advised by me. There is a great difference in the mode of ascertaining 
the value of solicitor’s services in England and this country. In England 
the solicitor pays the counsel. He is nota counselor himself, and 
counsel fees and solicitor’s fees are entirely distinct. A solicitor pays the 
counsel, and then he has his right of action against his client for all 
moneys that he has paid out, and for his own fees and services. Every- 
thing that a solicitor does in England, if it is writing a letter, or going 
across the street to see another man, making any inquiry—anything that 
you can imagine that a solicitor can do—whether there is any suit pend- 
ing, or even contemplated, or not, is subject to taxation under a regular 
schedule of fees. I examined the subject for myself, and have the last 
edition of the English book on the subject. And the practice is for the 
solicitor to make out a schedule of his services—and a good deal of it is 
per diem, too—and hand it to his client. He must render a regular bill. 
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If the client wishes to have it taxed, he can have it taxed, and for that 
purpose it goes before what is called a “taxing master,” who is the judge; 
and he determines the reasonableness of all charges, and looks over the 
vouchers for moneys paid, and all that sort of thing. Then, when it is 
finally determined, the solicitor can sue for it. And there are two kinds 
of taxation there as well as here. One is taxation as_ between 
solicitor and client, and the other is taxation as between part- 
ies as to what shall be recovered in suits from the other side. 
A solicitor is obliged to pay out moneys and to do work. There are a 
number of items that he cannot recover from the other side. For in- 
stance, the whole amount of the witness fees may not be allowed there. 
The taxing master does not always allow as much as the solicitor is 
obliged to pay, nor does he always allow as much counsel fee as he pays. 
He may employ three counsel. The law does not allow taxation for more 
than two, as against the other side. Therefore the bill as taxed between 
solicitor and client is a different thing from the bill as taxed between 
party and party.. Now, in Mundy v. Schantz (N. J. Ch.) 30 Atl. 322, I 
held that in the absence of any proof of any contract for extra pay, or 
of any services not in the fee bill—any extra services performed besides 
what was included in the items allowed him in the fee bill—he could not 
recover. If he proved that he performed services and did work outside 
the fee bill, he was entitled to pay for it, or, if he stipulated in advance 
for compensation greater than that fixed by the fee bill, he was so entitled. 
The Court of Errors and Appeals differed with me, and said that the 
fees allowed in the fee bill were not the amount that the solicitor was 
entitled to recover against the client for the work mentioned in the fee 
bill. I thought they made a mistake. A learned counsel said to me that 
the law as I laid it down had been the law in England for five hundred 
years, and I am quite sure it had been; but the rule laid down by the 
Court of Errors and Appeals is the law now. The law as to the recovery 
of counsel fees, eo nomine, has not been changed by that decision. The 
attendance of the solicitor in court, even though he does not open his 
lips, even though you do not allow anything for counsel fees eo nomine, 
entitles him, under that decision, in my judgment, to compensation. 
Although I do not think that decision particularly affects this case, it does 
show the Court of Appeals to be liberal. Now, in my judgment, for all 
that Mr. Nutzhorn has done at the request of his client (directly or in- 
directly, because there is an intermediate counsel), Mr. Nutzhorn has a 
lien upon this fund; and, unless he has a guaranty that he will be paid, 
he is entitled to have the fund paid into court. The client is entitled at 
any time to change his solicitor. The lien which is in his way is only a 
lien upon papers. If you merely want to change his relation, and dis- 
charge him as solicitor, you have got a right to do it; but you cannot 
disturb his lien upon the fund recovered, for what he has already done. 





JAMES K. BROWN V. STATE OF NEW JERSEY. 


(Supreme Court of the United States. Opiaten Filed, November 20th, 1899). 
Struck jury in case of murder.— Constitutional rights.—Peremptory challenges. 
In error to the Court of Oyer and Terminer of Hudson County, 
State of New Jersey. 
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The plaintiff in error was, on October 5, 1898, in the Court of Oyer 
and Terminer of Hudson County, New Jersey, found guilty of the crime 
of murder. On March 6, 1899, the judgment of the Court of Oyer and 
Terminer was affirmed by the New Jersey Court of Errors and Appeals, 
and the case being remanded to the trial court, plaintiff in error was, on 
April 19, 1899, sentenced to be hanged. The jury which tried the case 
was what is known to the New Jersey statutes as a “struck jury,” authority 
for which is found in chap. 237, p. 894, Laws of New Jersey (1898). Sec- 
tions 75 and 76 read as follows: 

“Sec. 75. The Supreme court, Court of Oyer and Terminer and Court 
of Quarter Sessions, respectively, or any judge thereof, may, on motion 
in behalf of the state, or defendant in any indictment, order a jury to be 
struck for the trial thereof, and upon making said order the jury shall be 
struck, served and returned in the same manner as in case of struck juries 
ordered in the trial of civil causes, except as herein otherwise provided. 

“Sec. 76. When a rule for a struck jury shall be entered in any crim- 
inal case, the court granting such rule may, on motion of the prosecutor, or 
of the defendant, or on its own motion, select from the persons qualified 
to serve as jurors in and for the county in which any indictment was 
found, whether the names of such persons appear on the sheriff's book 
of persons qualified to serve as jurors in and for such county or not, 
ninety-six names, with their places of abode, from which the prosecutor 
and the defendant shall each strike twenty-four names in the usual way, 
and the remaining forty-eight names shall be placed by the sheriff in the 
box, in the presence of the court, and from the names so placed in the 
box the jury shall be drawn in the usual way.” 

3y Sections 80 and 81 of that statute, where there is no “struck 
jury” and the party is on trial for murder, he is entitled to twenty per- 
emptory challenges and the state to twelve, but in the case of a “struck 
jury” each party is allowed only five peremptory challenges. 

Mr. Justice Brewer delivered the opinion of the court. 

BREWER, J.: That the statutory provisions for a struck jury are 
not in conflict with the constitution of New Jersey is for this court fore- 
closed by the decision of the highest court of the state. Louisiana v. 
Pilsbury, 105 U. S. 278, 294; Hallinger v. Davis, 146 U. S. 314, 319; 
Forsyth v. Hammond, 166 U. S. 506. 

The first ten amendments to the Federal constitution contain no 
restrictions on the powers of the state, but were intended to operate solely 
on the Federal government. Barron v. Baltimore, 7 Pet. 243; Fox v. 
Ohio, 5 How. 410; Twitchell v. Commonwealth, 7 Wall, 321; United 
States v. Cruikshank, 92 U. S. 542, 552; Spies v. Illinois, 123 U. S. 131; 
In re Sawyer, 124 U. S. 200, 219; Eilenbecker v. District court of Ply- 
mouth county, 134 U. S. 31; Davis v. Texas, 189 U. S. 651; McElvaine 
v. Brush, 142 U. S. 155; Thorington v. Montgomery, 147 U. S. 490; 
Miller v. Texas, 153 U. S. 535. 

The state has full control over the procedure in its courts, both in 
civil and criminal cases, subject only to the qualification that such pro- 
cedure must not work a denial of fundamental rights or conflict with 
specific and applicable provisions of the Federal constitution. Ex parte 
Reggel, 114 U. S. 642; Iowa Central Rwy. Co. ‘v. Iowa, 160 U. S. 389; 
Chicago, Burlington & Quincy Railroad Co. v. Chicago, 166 U. S. 226. 
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“The fourteenth amendment does not profess to secure to all persons 
in the United States the benefit of the same laws and the same remedies. 
Great diversities in these respects may exist in two states separated only 
by an imaginary line. On one side of this line there may be a right 
of trial by jury, and on the other side no such right. Each state pre- 
scribes its own modes of judicial proceeding.” Missouri v. Lewis, 101 
U. S. 22, 31. 

The state is not tied down by any provision of the Federal constitu- 
tion to the practice and procedure which existed at the common law. 
Subject to the limitations heretofore named it may avail itself of the 
wisdom gathered by the experience of the century to make such changes 
as may be necessary. For instance, while at the common law an indict- 
ment by the grand jury was an essential preliminary to trial for felony, 
it is within the power of a state to abolish the grand jury entirely and pro- 
ceed by information. Hurtado v. California, 110 U. S. 516. 

In providing for a trial by a struck jury, empanelled in accordance 
with the provisions of the New Jersey statute, no fundamental right of 
the defendant is trespassed upon. The manner of selection is one cal- 
culated to secure an impartial jury, and the purpose of criminal pro- 
cedure is not to enable the defendant to select jurors, but to secure an 
impartial jury. “The accused cannot complain if he is still tried by an 
impartial jury. He can demand nothing more. Northern Pacific Rail- 
road v. Herbert, 116 U. S. 642. The right to challenge is the right to 
reject, not to select a juror. If from those who,remain an impartial jury 
is obtained, the constitutional right of the accused is maintained.” Hayes 
v. Missouri, 120 U. S. 68, 71. 

Due process and equal protection of the laws are guaranteed by the 
fourteenth amendment, and this amendment operates to restrict the 
powers of the state, and if trial by a struck jury conflicts with either of 
these specific provisions it cannot be sustained. A perfectly satisfactory 
definition of due process may perhaps not be easily stated. In Hurtado 
v. California, supra, page 537, Mr. Justice Matthews, after reviewing pre- 
vious declarations, said: “It follows that any legal proceeding enforced 
by public authority, whether sanctioned by age and custom or newly 
devised in the discretion of the legislative power, in furtherance of the 
general public good, which regards and preserves these principles of 
liberty and justice, must be held to be due process of law.” In Leeper 
v. Texas (139 U. S. 462, 468), Chief Justice Fuller declared “that law in 
its regular course of administration through courts of justice is due 
process, and when secured by the law of the state the ‘constitutional re- 
quirement is satisfied.” Within any and all definitions trial by a struck 
jury in the manner prescribed must, when authorized by a statute, valid 
under the constitution of the state, be adjudged due process. A struck 
jury was not unknown to the common law, though, as urged by counsel 
for plaintiff in error, it may never have been resorted to in trials of mur- 
der. But if appropriate for and used in criminal trials for certain offenses, 
it could hardly be deemed essentially bad when applied to other offenses. 
It gives the defendant a reasonable opportunity to ascertain the qualifica- 
tions of proposed jurors, and to protect himself against any supposed 
prejudices in the mind of any particular individual called as a juror. 
Whether better or no than any other method, it is certainly a fair and rea- 
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sonable way of securing an impartial jury, was provided for by the 
laws of the state, and that is all that due process in this respect requires. 

It is said that the equal protection of the laws was denied because 
the defendant was not given the same number of peremptory challenges 
that he would have had in a trial before an ordinary jury. In the latter 
case he would have been entitled under the statute to twenty peremptory 
challenges, but when a struck jury is ordered he is given only five. But 
that a state may make different arrangements for trials under different 
circumstances of even the same class of offenses, has been already settled 
by this court. Thus, in Missouri v. Lewis, supra, in certain parts of the 
state an appeal was given from a final judgment of a trial court to the 
Supreme court of the state, while in other parts this was denied; and it 
was held that a state might establish one system of law in one portion of 
its territory and a different system in another; and that in so doing there 
was no violation of the fourteenth amendment. So, in Hayes v. Missouri, 
supra, it appeared that a certain number of peremptory challenges was 
allowed in cities of over one hundred thousand inhabitants, while a less 
number was permitted in other portions of the state. It was held that 
that was no denial of the equal protection of the laws, the court saying, 
page 71: “The fourteenth amendment to the constitution of the United 
States does not prohibit legislation which is limited either in the objects 
to which it is directed, or by the territory within which it is to operate. 
It merely requires that all persons subjected to such legislation shall be 
treated alike, under like circumstances and conditions, both in the privi- 
leges conferred and in the liabilities imposed.” 

It is true that here there is no territorial distribution, but in all cases 
in which a struck jury is ordered the same number of challenges is per- 
mitted, as similarly in all cases in which the trial is by an ordinary jury. 
Either party, state or defendant, may apply for a struck jury, and the 
matter is one which is determined by the court in the exercise of a sound 
discretion. There is no mere arbitrary power in this respect, any more 
than in the granting or refusing of a continuance. The fact that in one 
case the plaintiff or defendant is-awarded a continuance and in another 
is refused, does not make in either a denial of the equal protection of 
the laws. That in any given case the discretion of the court in award- 
ing a trial by a struck jury was improperly exercised may perhaps pre- 
sent a matter for consideration on appeal, but it amounts to nothing 
more. 

Perceiving no error in the record, the judgment is affirmed. 
Mr. Justice Harlan concurs in the result. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Abstracts of Recent Opinions). 


Banks—Deposits—Forged check.—1. The implied contract on the 
part of a bank with its depositor is that it will disburse the money stand- 
ing to his credit only on his order, and in conformity with his directions; 
and, therefore, if it makes a payment on a check to which his name has 
been forged, or upon his genuine check to which the name of a necessary 
endorser has been forged, it must be held to have paid out of its own 






22 THE NEW JERSEY LAW JOURNAL. 


funds, and cannot charge the amount against the depositor, unless it 
shows a right to do so on the doctrine of estoppel, or because of some 
negligence chargeable to the depositor. 2. The return to a depositor of 
his check with a forged endorsement, together with his balanced pass 
book, casts on him only the duty of exercising reasonable care and dili- 
gence to examine the vouchers and the account as stated by the bank, 
and to inform the bank of any errors thus discoverable. 3. A. delivered 
to the plaintiffs a sum of money, to be paid to B. The plaintiffs gave to 
C. for B. their check on the defendant bank, in which they were de- 
positors, for the amount, payable to the order of B. C. forged B.’s name 
on the back of the check, and thus obtained the money from the bank. 
Held, in an action by the plaintiffs to recover from the bank the balance 
of their deposits, that the bank would not be entitled to charge the check 
against the plaintiffs on showing that A. had lost his right of action 
against the plaintiffs for the money which he had delivered to them. 
Mechanics National Bank of Trenton v. Harter. (Mr. William M. 
Lanning for plaintiff in error. Mr. Frank S. Katzenbach for defendants 
in error). Opinion by DIXON, J., November 20, 1899. 


Injury to servant—Dangerous premises—Obvious danger.—1l. A 
master’s duty to take reasonable care to have the place in which he directs 
a servant to work safe for that purpose does not require him to furnish a 
mullion of a window, in a flat roof, strong enough to bear the weight or 
any part of the weight of a servant directed to go upon the roof and 


replace a pane of glass in the window. His duty in respect to a mullion 
is limited to the care necessary to have it reasonably safe for the purpose 
for which it is designed. 2. The liability of such a mullion to break 
under the pressure required to remove the old putty was as apparent to 
the servant as to the master and constituted an obvious danger. 3. If 
the servant in removing the old putty exerted sufficient pressure to break 
the mullion when he unnecessarily had put himself in a position which 
prevented him from supporting himself on the roof, his consequent fall 
through the window was the result of his negligence. Saunders v. East- 
ern Hydraulic Pressed Brick Co. (Mr. John W. Westcott for plaintiff 
in error. Mr. Norman Grey for defendant in error). Opinion by 


MAGIE, C. J., November 20, 1899. 


Electric wires—Negligence.—In an action against an electric light 
company for causing the death of the plaintiff’s intestate, who was an 
employee of the traction company, the plaintiff proved that the employees 
of the traction company broke down a wire of the electric light company, 
the naked end of which was touched to a metallic hydrant, and gave no 
flash, and that shortly afterwards the intestate handled this wire and was 
killed. It was also proved by an expert witness called by the plaintiff 
that the failure to elicit a spark from the wire indicated either that the 
circuit was perfectly insulated or that the current was off, and that 
whether the breaking and grounding of the wire would be indicated at 
the defendant’s power house depended upon “how severe the ground 
was,” of which there was no proof. Held, that this testimony was in- 
capable of supporting the burden of proof necessary to the plaintiff's 
recovery, and that a verdict should have been directed for the defendant. 
McGilvery v. Newark Electric Light and Power Co. (Mr. Samuel 
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Kalisch for plaintiff in error. Mr. Chauncey G. Parker and Mr. R. V. 
Lindabury for defendant in error). Opinion by GARRISON, J., Novem- 
ber 20, 1899. 


Officer de facto—Validity of acts—Ouster.—1. An officer legally 
elected and qualified, who enters upon the duties of his office, and after- 
wards is appointed to and accepts another office, but in good faith con- 
tinues to publicly discharge the duties of the first, his term not having 
expired, and no successor having been appointed or elected in his stead, 
nor any adjudication made against his title, is an officer de facto. 2. 
The official acts of an officer de facto are valid, as far as the rights of 
third persons and the public are concerned, unless the defects in the 
officer’s title are notorious, and sufficient to overcome the apparent evi- 
dence to the contrary; but when they see a person occupying an important 
public office by virtue of an election by the people, and publicly exercis- 
ing its duties within the period for which he was elected, they are entitled 
to consider him to be such officer, and will be protected in their rights 
if they do so. 3. When a person legally holding one office is elected or 
appointed to another, but is prohibited by a statute from holding both, 
upon accepting the second his de jure title to the first ends, and his suc- 
cessor may at once be appointed or elected; but, if the former occupant 
refuses to vacate the office, his successor will be compelled to take the 
necessary legal steps to oust him. 4. When an action is begun, the 
object of which is only to determine the validity of an act or thing done 
by an officer, and not involving his integrity or want of good faith, the 
officer himself is not a necessary party to the suit. State (Oliver, prose- 
cutor) v. Mayor, Etc., of Jersey City. (Mr. Charles L. Corbin and Mr. 
William D. Edwards for plaintiffs in error. Mr. Charles D. Thompson 
and Mr. R. V. Lindabury for defendant in error). Opinion by NIXON, 
J., November 20, 1899. 





Injury to employee—Assumption of risk.—A person who enters into 
the employ of another assumes all the risks and perils usually incident to 
the employment, and included in such risks and perils are those which it 
is a part of his duty to take knowledge of by observation. Coyle v. Grif- 
fing Iron Co. (Messrs. Queen & Tennant for plaintiff in error. Messrs. 
Vredenburgh & Garretson for defendant in error). Opinion by GUM- 
MERE, J., November 20, 1899. 





Appeal—Review—Corporations—Evidence.—1. An _ exception to 
the direction of a verdict in the trial court cannot be supported on error, 
unless all the essentials of the case before the trial court are laid before 
the reviewing court. 2. The admission, at the trial, of evidence which is 
either legal or harmless, constitutes no ground for reversal of the judg- 
ment obtained. 3. A certified copy of a corporation’s report of its finan- 
cial condition is not legal evidence of the truth of its statements. Whit- 
aker v. Miller. (Mr. D. J. Pancoast for plaintiff in error. Mr. Samuel 
H. Richards and Mr. Thomas E. French for defendant in error). Opinion 
by DIXON, J., November 20, 1899. 


_ Taxation—Exemptions—Statement.—1. The property of the United 
States and the bonds and securities issued by the United States are not 
taxable by or under the authority of any state, without the permission 
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of the United States. They owe their exemption from such taxation to 
their nature and character, and not to laws of the states requiring such 
exemption. 2. The supplement to the tax law of April 11, 1866 (P. L. 
1866, p. 1,078), by section 5, as amended by the further supplement of 
May 16, 1894 (P. L. 1894, p. 354), expresses a legislative intent to exempt 
from taxation the property and the bonds and securities of the United 
States absolutely and without qualification. 3. The act of Congress of 
August 13, 1894 (2 Supp. Rev. St., U. S., 1892-96, p. 236), may be con- 
strued as permitting states to tax some of such securities as are in ques- 
tion in this case, and to that extent their non-taxability has been removed. 
But no subsequent legislation of this state has imposed the burden of 
taxation upon such securities. Taxing officers acquired no power to 
assess such securities for taxation from the act of Congress, for the state 
legislature must determine what property shall be taxed; nor from our 
tax laws, for the rule presented thereby absolutely exempted such se- 
curities from taxation. 4. The requirements of section 1 of the supple- 
ment to the tax law of February 23, 1885 (3 Gen. St., p. 3,310), that an 
owner claiming exemption of such property from state taxation must 
furnish the taxing officers a detailed list of his securities, and of the dates 
at which they were purchased, will be complied with by a statement of 
such securities in detail without a statement of the dates of purchase, 
when such securities are not the subject of purchase, but are issued to 
circulate and do circulate as money, and they have been received by the 
owner in the ordinary course of business. State (Howard Sav. Inst., 
Prosecutor) v. Mayor, Etc., of City of Newark. (Mr. John O. H. Pitney 
for plaintiff in error. Mr. Frederick T. Johnson for defendants in error). 
Opinion by MAGIE, C. J., November 20, 1899. HENDRICKSON, J., 
dissenting. 


Action for causing death—Survival—Death of beneficiary —1. Un- 
der act March 3, 1848 (Revision, p. 294), providing that, where death of 
a person is caused by neglect or default, damages may be recovered “for 
the exclusive benefit of the widow and next of kin of such deceased per- 
son” in a suit brought by the personal representatives of the deceased, 
an action to recover damages for death occasioned by negligence does 
not abate on the death of the beneficiary for whose benefit the action is. 
brought. 2. The personal injury sustained would be limited in duration 
and extent to the lifetime of the beneficiary. Cooper v. Shore Electric 
Co. (Messrs. Applegate & Hope for plaintiff in error. Mr. Edmund 
Wilson and Messrs. E. A. & W. T. Day for defendants in error). 
Opinion by DEPUE, J., November 20, 1899. 


Agency—Evidence—Directing verdict—Where, in an action upon a 
contract, the defendant seeks to escape liability solely upon the ground 
that the person who assumed to act for him in the making of the agree- 
ment sued on was not authorized to act as his agent, proof of the presence 
of facts which compel the conclusion that such agency existed not only 
requires the refusal of a motion to nonsuit, but, uncontradicted, justifies 
the court in controlling the verdict of the jury. Strauss v. American 
Taleum Co. (Mr. William S. Stuhr for plaintiff in error. Messrs. 
Queen & Tennant for defendant in error). Opinion by GUMMERE, J., 
November 20, 1899. 
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Mechanics’ Liens—Payments to Contractor—Stop Orders.—1. The 
inchoate lien acquired by materialmen and workmen under the third sec- 
tion of the mechanics’ lien law, as amended by the second section of the act 
of March 14, 1895 (2 Gen. St., p. 2,073), cannot, by force of the fifth sec- 
tion of the latter act, be impaired or defeated by an advance payment on 
the contract price, or by a secret arrangement between the contractor and 
owner, unless such arrangement is authorized and provided for in the con- 
tract as filed. 2. Those who serve stop orders under the statute are en- 
titled to be paid in the order of priority in which notices are served, and 
not pro rata. Smith v. Dodge & Bliss Co. (Mr. James F. Fielder for 
appellants. Mr. Joseph Anderson and Mr. Henry J. Melosh for respond- 
ents). Opinion by VAN SYCKEL, J., November 21, 1899. 


Voluntary payment—Recovery—Assignment of mortgage.—1l. S. 
held an assignment, as collateral security of a mortgage against B., from 
K., the holder of it, who had previously assigned it to another by an 
assignment which was recorded at the time K. assigned it to S., but the 
mortgage was left in the hands of K., and by him delivered to S._ B., in 
the presence of K., paid S. the sum due him from K., and paid K. the 
balance due on the mortgage, which was delivered up and cancelled. 
B., having been compelled to pay the mortgage to the first assignee, 
sued S. for the money paid by her to him. Held, that as the money was 
paid by B. to S. on a mistake of fact, of which both were ignorant, and 
there being no fraud, the money could not be recovered back by B. 2. 
Where the fact is equally unknown to both parties, and where each has 
equal means of information, money paid upon a mistake of fact cannot, 
in the absence of fraud, be recovered back, the money being due to the 
payee. 3. As S. had surrendered his assignment, and lost his legal hold 
upon the mortgage, B. could not call upon him to refund the money 
paid to him, without restoring him to his lost position. 4. In dealing 
with a special verdict, in strict practice, the court draws conclusions of 
law from facts found, but does not draw conclusions of fact from evidence. 
The material fact relied upon should be expressly found. Behring v. 
Somerville. (Mr. Philemon Woodruff for plaintiff in error. Messrs. 
Colie, Swayze & Titsworth for defendants in error). Opinion by VAN 
SYCKEL, J., November 21, 1899. 


Injury to employee—Negligence of master—Contributory negli- 
gence.—Plaintiff was millwright in defendant’s paper mill. A line of 
overhead shafting in the mill was furnished with a permanent scaffold, 
supported on posts, except at the ends, where it rested on hangers sus- 
pended from above. Preparatory to partial reconstruction of the mill, 
these hangers were removed, to the knowledge of the plaintiff, and the 
ends of the scaffold were propped from below. . The reconstruction was 
by a mill architect and builder specially employed, and in it the plaintiff 
had no part. After the reconstruction, the scaffold was put in service 
without any hanger at one end, which end bore against the side of a 
stone partition wall. More than a month after the reconstruction the 
plaintiff was called on to make repairs to the shafting. In the interval 
he had not noticed the scaffold, but knew that it had been in constant use 
by the workmen. In company with defendant’s machinist he went on 
the scaffold without looking to see how it was supported. The men 
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were followed by the plaintiff's son, a boy of seven years, who went of 
his own will, but without hindrance from his father. While the three 
were on the last planks of the scaffold, the machinist climbed from its 
extreme end to an opening in the wall, in order to look at a bearing of 
the shaft on the other side, and as he came down again upon the planks 
they fell, carrying down the three persons, with resultant injuries to the 
plaintiff. There seems to have been at that time no prop underneath 
that end of the scaffold. In an action to recover for the plaintiff’s in- 
juries on an alleged breach of the master’s duty to use reasonable care for 
the security of the scaffold, the trial judge refused to nonsuit the plaintiff 
or to direct a verdict in favor of the defendant, and verdict and judgment 
went for the plaintiff. On writ of error, based only on exceptions to such 
refusal, held: (1) That the failure to replace the hanger might constitute 
negligence chargeable to the master. (2) That the employment: of a 
competent mill architect and builder was not a full discharge of the mas- 
ter’s duty. That duty extended to proper inspection and tests after the 
scaffold was again put in service. (3) That the defendant’s duty to the 
plaintiff could not be delegated to fellow servants to the exculpation of 
the master. (4) That the plaintiff's employment as millwright did not, 
by that mere designation, involve a duty on his part to inspect the scaffold. 
(5) That the plaintiff had a right to assume that the scaffold was safe, 
and therefore the absence of the hanger formerly used did not make it 
obviously dangerous. (6) That negligence in the plaintiff was not a 
necessary inference from the presence of his infant son upon the scaffold. 
(7) That recovery for the master’s negligence was not barred, even al- 
though negligence of the plaintiff’s fellow servant, the machinist, may 
have contributed to the injury. (8) That the trial judge was right in his 
ruling, and that the judgment should be affirmed. Cole v. Warren Mfg. 
Co. (Mr. George H. Large and Mr. Henry S. Harris for plaintiff in 
error. Mr. Sylvester C. Smith for defendant in error). Opinion by 


COLLINS, J., November 21, 1899. 


Insolvent corporation—Powers of receivers.—1. The receiver of an 
insolvent corporation may recover its assets, withdrawn, after it has be- 
come insolvent in order to secure some of its directors against 
a liability incurred for the corporation. A_ preference of that 
character cannot stand, although at the time it is given there 
is no statutory prohibition against it. 2. Directors of a corporation, who 
have become its sureties to creditors, will, on insolvency, be subrogated 
to the rights of the creditors. 3. Certain creditors of a New Jersey cor- 
poration brought suit against it in New York. Some of its directors 
became its sureties in order to relieve its property in that state from 
attachment. After adjudication of insolvency, a part of the property 
came to the hands of its receiver. Order was duly taken forfeiting the 
corporation’s charter. The receiver represented to the chancellor that 
the attorneys who had been defending the New York suit for the cor- 
poration would not proceed with the defense in his behalf unless their 
fees for past services should be paid, but that if such fees should be paid 
they would attempt to procure a dismissal of the complaint, on the 
ground of forfeiture of charter, for a specified fee, and, if unsuccessful, 
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would try the cause for a specified fee. Qn this representation the re- 
ceiver was authorized to pay, and did pay, such fees in arrear. Shortly 
thereafter, on petition of the creditors and on notice to the receiver, the 
order of forfeiture was modified so as to permit the New York suit to 
proceed. The creditors laid before the receiver their claim on the same 
basis as in the New York suit and he informed them that he had adjusted 
it for a less sum. The receiver afterwards decided not to defend the 
New York suit, and so notified one of the directors. Judgment was 
recovered for the full amount of the claim. The directors compromised 
with the creditors for a sum less than their recovery, but exceeding the 
receiver’s adjustment of the claim, and took an assignment of the judg- 
ment. Held, (1) That the directors had a lien on so much of the New 
York property as came to the hands of the receiver. (2) That the 
directors should be allowed to proye the claim of the judgment creditors 
on the basis of the compromise, and need not relitigate the matter with 
the receiver. (3) That such relief could be afforded under an answer by 
way of cross bill in a suit brought by the receiver to recover assets of 
the corporation which had been withdrawn after insolvency, and had 
been placed in trust for the indemnity of the directors. (4) The provision 
of the general corporation act, authorizing an appeal to the Court of 
Chancery from any determination of the receiver of an insolvent cor- 
poration, is not technical. Relief may be given under an original bill, 
or by way of cross bill, or in any proceeding by which jurisdiction may 
be secured. If, after the receiver’s determination, a new element comes 
into the controversy, it is not necessary to present the same to the receiver 
before appealing to the court for adjudication. Gray v. Taylor. (Mr. 
James E. Howell for appellants. Mr. Howard W. Hayes for respondent). 
Opinion by COLLINS, J., November 22, 1899. 


Municipal Corporations—Use of Streets—Public Lighting.—1. 
Public lighting only is provided for by act May 22, 1894 (P. L., p. 477), 
and Bayonne may, under that act, without the consent of the abutting 
landowners or previous designation of streets, use the streets and erect 
poles, or cause poles to be erected, for public lighting. 2. The acts of 
1884 (P. L., p. 331), 1893 (P. L., p. 412) and 1896 (P. L., p. 322) apply to 
private lighting companies which desire to use streets for private lighting, 
heat and power purposes, and require the consent of the abutting land- 
owners, and the designation of streets by the city, before poles can be 
erected. 3. The purpose for which the designation of streets by the 
city is required is to prevent the use of any street without the consent 
of the city, and that object is attained by a general designation of all the 
streets. The permission of the city is a prerequisite to the right of the 
company to enter the streets, and the designation is for the purpose of 
establishing what streets the company may use, and not what they must 
occupy. State (Meyers, Prosecutor) v. Hudson County Electric Co. 
(Mr. Thomas N. McCarter, Jr., and Messrs. Riker & Riker for plaintiffs 
in error. Mr. De Witt Van Buskirk and Messrs. Corbin & Corbin for 
meet in error). Opinion by VAN SYCKEL, J., November 27, 

899. 
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(Abstracts of Recent Opinions). 

Corporations—Insolvency—Sale of assets——In an insolvency pro- 
ceeding against a corporation, in order to vest this court with jurisdiction 
to make a decree for the sale of the property of the insolvent company 
clear of prior incumbrances, under the eighty-first section of the cor- 
poration act, two jurisdictional facts must appear: First, that the prior 
incumbrances are disputed, as to either legal or equitable rights asserted 
under them; and, secondly, that the property is of such a character that 
it will materially deteriorate in value pending the litigation. Reilly v. 
Penn Cordage Co. (Mr. J. E. Howell for receiver. Mr. Eugene Steven- 
son for first mortgagee, Knickerbocker Trust Co. Mr. Lawrence for 
bondholders under Knickerbocker Trust Co. Mr. J. H. Gaskill for judg- 
ment creditor, Pennsylvania Railroad Co. Mr. C. V. D. Joline for judg- 
ment creditors, Fries and others. Mr. William H. Carson for second 
mortgagee). Opinion by GREY, V. C., August 18, 1899. 


Rescission of Contracts—Laches.—A suit by a stockholder against a 
receiver of an insolvent corporation to rescind his contract for the pur- 
chase of its stock, and to have established against the receiver as a claim 
the amount paid therefor, on the ground of false and fraudulent represen- 
tations made to him by the president of the company as to its financial 
condition and the issue of its stock, cannot be maintained when after 
such purchase the plaintiff acquired information as to the financial con- 
dition of the company and the issue of its stock sufficient to disclose 
the falsity of the representations, or to put him on inquiry, but took no 
steps to repudiate the purchase until nearly three years later. Tierney v. 
Parker. (Mr. H. S. White for complainant. Mr. Chauncey G. Parker 
in proper. Mr. Patrick H. Gilhooly and Messrs. Gallagher & Richards 
for creditors. Opinion by EMERY, V.C., August 31, 1899. 





SOME INTERNAL REVENUE DECISIONS. 


STAMP TAX—FIDELITY AND GUARANTY COMPANIES. 
—(21,666). In response to request for ruling on the statement that the 
agents of fidelity and guaranty companies were not paying taxes on 
annual premiums paid, except taxes paid on the original documents, 
the acting commissioner instructs as follows: All premiums charged for 
becoming surety on bonds are taxable whether paid annually or other- 
wise, and a tax accrues whenever such premium is charged or paid. 
You are instructed in regard to the manner of paying tax on such pre- 
miums that this office has heretofore ruled that when a premium is paid 
subsequent to the one on the first issue of a continuing bond, a receipt 
must be issued by the guaranty company, on which a stamp must be 
affixed covering the amount of tax due on the premium so charged, and 
such stamped receipt must be affixed to or filed with the original bond. 
If the bond is a continuous one, it requires no additional stamp tax as a 
bond when the premium is again paid. If the bond is limited by its term 
to one year, or other period, and it is renewed on expiration of the period, 
either by the issue of a new bond or by a renewal agreement attached 
to or filed with the old bond, a stamp tax of 50 cents as a bond accrues 
on each renewal in addition to the stamp tax on the premiums. The 
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principal in a bond is the party issuing the same, whether originally or 
on renewal, and he is liable to the penalties prescribed in section 7, act of 
June 13, 1898, for omission to stamp. 


STAMP TAX—METHOD OF CANCELLING STAMPS.— 
(21,855). The regulations made in pursuance of the statute provide for 
three methods of cancelling documentary stamps of the denomination of 
10 cents or any larger denomination by mutilation, as follows: (1) By 
cutting and cancelling said stamps with a machine or punch which will 
affix the initials and date when attached. (2) By perforating through the 
stamp and paper to which it is attached the amount in figures for which 
said instrument was drawn. (83) By mutilating said stamps by cutting 
three parallel incisions lengthwise through the stamp, beginning not 
more than one-fourth of an inch from one end and extending to within 
one-fourth of an inch of the other end, in addition to initials and date 
stamped or written thereon. (The required incisions may be made either 
before or after the stamp is affixed to an instrument). 

All documentary stamps of any denomination less than 10 cents, 
and all proprietary stamps, except private die stamps, should be can- 
celled by writing or stamping thereon with ink the initials of the name of 
the person who affixed the same, and the date (day, month and year) 
when affixed; or by cutting and cancelling said stamp with a machine 
or punch which will affix the initials and date, as aforesaid. 

Stamps imprinted on the face of checks or other instruments may be 
cancelled by dating, signing and filling out the instrument in the usual 
manner of drawing checks. Stamps on checks and drafts may also be 
cancelled by perforating through the stamp and paper to which it is 
attached the amount in figures for which said check or draft was drawn. 

These provisions have the force of law, and must be specifically fol- 
lowed without regard to the fact that other methods of cancellation may 
be deemed as effective. Neither the law nor the regulations can leave to 
the discretion of individuals the manner in which specific requirements 
shall be performed. 


MISCELLANY. 






STATE NOTES. 


The home of Justice Lippincott, 
of the State Supreme court, was re- 
cently visited by burglars who car- 
ried off two overcoats and a 
satchel. 

Former Lay Judge Alfred A. 
Van Hovenburg, of Paterson, was 
recently indicted by the grand jury 
charged with fraudulently obtaining 
money. The accused pleaded not 
guilty and furnished bail for ap- 
pearance in January. 








Mr. Carl Lentz, of Newark, was, 
on Dec. 22, re-elected chairman of 
the Republican county committee 
of Essex county without opposi- 
tion. 

Mr. Francis D. Pastorius, a well- 
known patent lawyer, died in Phila- 
delphia Dec. 9. He had an office in 
Camden during the past fifteen 
years, and it is said that during the 
first administration of President 
Cleveland he was offered the posi- 
tion of Commissioner of Patents, 
but declined. 


THE NEW JERSEY 


SOME FUN IN COURT. 


The following account of a ren- 
contre between Mr. Justice Garri- 
son and an applicant for an attor- 
ney’s license at the November term 
of the Supreme court is taken from 
the “Trenton State Gazette,” and 
is too good not to pass around: 

“The examination of attorneys 
and counselors are not without 
their amusing features, and a very 
amusing incident occurred yester- 
day when Mr. , of Hoboken, 
was asked by Justice Garrison to 
tell what he knew of the Engiish 
courts. 

“Mr. ——— started by quoting 
something from Blackstone and 
then he continued at a breakneck 
pace through page after page of 
that author. He rattled along so 
rapidly that all the other candidates 
began to titter and even the exam- 
iners could hardly control their ris- 
ibles. Long after they had all de- 
cided that Mr. was more than 
deserving of the sheepskin, that 
gentleman was still expounding on 
the English courts, and the candi- 
dates were finding it more and more 
difficult to control their emotions. 

“*That will do; that will do, Mr. 

said Justice Garrison, at 
length, ‘but I would like to ask you 
one question. Do you run down by 
natural exhaustion or the statute of 
limitations ?” 

“This was too much for the other 
candidates, who gave vent to a 
whoop that was heard throughout 
the State House.” 


NEW FORM OF COMMITMENT. 


We have received from Salem 
county a copy of a commitment by 
one to whose seal is affixed the title 
of “Mayor,” in which the crime 
charged is thus set out: 

“Whereas, W. M. stands charg- 
ed, on oath, before me, one of the 
justices of the peace in and for the 
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| county of S., that one J. H. has 
aleating the effection of his wife by 
evening at his house at different 
Times againsette his wishes and the 
said J. H. stands Charged before 
me of the crime. The mayor fixed 
his Bail to the amount of Five Hun- 
cred dollars. Bail not furnished the 
said J. H. stands comited to Jale. 
These are, therefore, in the name of 
the State of New Jersey, to require 
you, the said Constables, or one of 
vou, to take the said J. H. and de- 
liver,” etc. 

Our correspondent, who sends 
the copy, says: “Among its beau- 
ties you will observe that J. H., who 
was a witness, has been committed 
by the justice instead of W. M., 
who stands charged.” 


A STUDENT-AT-LAW WHO TRIED 
THE MUSES. 


A correspondent sends in the fol- 

| lowing, which he says is taken from 

some law journal, name not given, 

in this country, twenty-five years 
| ago: 

| Some one has said, we believe a 

poet, that “the course of true love 


never runs smooth.” Atacelebra 
ted seat of learning in the South 
some years ago,a youth, not “to for- 
tune and fame unknown,” followed 
the even tenor of his way. The 
parting injunction of his fond and 
dear parent, when he entered the in- 
stitution, was “not to get homesick 
and to study hard.” How little did 
even the youth himself imagine the 
turn affairs would take. He studied 
hard, and he did not, by any means, 
get homesick. Law was the pro- 
| fession he embraced, and, as the se- 
| quel will show— 
| “How sweet an Ovid was in Mur- 
ray lost.” 
Searcely had he reached the XV 
chapter of Blackstone when an 
event occurred which drove at least 
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some of the Domestic Relations in 
hot haste from his head and left but 





a poor “wreck behind” for Remain- | 


ders and Reversionsand Contingen- 
cies in double aspects. What caus- 
ed this mental derangement, or 
rather we should say, disarrange- 
ment, is better said by the poet him- 
self. Unable longer to conceal that 
“green and yellow melancholy” 


| She sits as Judge in Love’s Moot 





Court, 
To hear pleas of the soul, 
And issue warrants of distress, 
Tho’ always by parol. 


But when, at last, the lucky one, 


His declaration files, 


| A fond Attachment is confessed, 


which caused him, like Patience, to | 


be uncomfortably seated, he repair- 
ed early one morning to the lecture 
room of the law professor with no 
tablet of stone or wood, but on the 
professor’s blackboard, with a piece 
of chalk, thus gave vent to his long 
pent-up feelings: 


Strike, O Legal Muse, thy lyre, 
In lovely Woman’s praise, 

Who sheds a lustre ’round our lives 
And brightens all our days! 


She’s been the glory of the world, 
F’er since said world began; 

And to the contrary runneth not 
The memory of man. 


Whereas her face is beautiful— 
(To wit: her eyes of light, 

And divers rosy, pouting lips, 
And sundry cheeks so bright; 


Likewise her fair and noble brow, 
Her lovely smile and dimple :)— 

She holds possession of our souls 
In absolute fee simple. 


Her title to our hearts was fixed 
By Heaven’s adjudication, 
And never can our love for her 

Expire by limitation. 


In all the divers walks of life, 
She sways a queenly sceptre: 
There is no one upon the earth 
Who rules the heart except her. 


Under full age, as sweetheart dear, 
(Such is our firm conviction) 
She rules all those who come to 
court 
Within her jurisdiction. 


With many blushing smiles; 


And then with valid notice given, 
The ecclesiastics come, 

And join in Special Partnership, 
“Two hearts that beat as one.”’* 


And all through life, as mother, 
wile, 
(The world will endorse these 
sentiments.) 
Our messuages she fills with joy, 
And gladdens all our tenements. 


She is an angel on the earth, 
A goddess, warm and true; 
Such was she thought at Common 
Law, 
And in America too. 
*Although this proceeding partakes somewhat 


of the character of a Bill of Attain’d-her, its con- 
stitutionality has never yet been questioned. 





BOOK NOTICES. 


A TREATISE ON THE LAW 


OF TRUSTS AND TRUS- 
TEES by Jairus Ware Perry, 
Fifth Edition, embodying rele- 
vant cases down to date by John 

M. Gould. In two volumes. Bos- 

ton: Little, Brown & Company, 

1899. 

It is now ten years since the last 
edition of Perry on Trusts was pub- 
lished, and many new cases on this 
important subject have accumulat- 
ed in the meantime. 

Mr. Perry’s work, first published 
in 1871, has become the standard 
authority on the subject. We say 
authority advisably, because the 
courts have been in the habit for 
many years of referring to Mr. 
Perry’s statement of the law on this 
subject. 









THE NEW 


No change has been made in the 
analysis or arrangement of the book 
since it was prepared by Mr. Perry. 
New sections were added by him in 
1874, and some twenty-five new 
sections were added in the edition 
of 1889. It has been found that the 
development of the law did not re-, 
quire a new arrangement, or even 
a new chapter. 

In the present edition the new 
matter has been in the form of notes 
indicated by letters, and upon ex- 
amination of these notes we find 
that they are concise and to the 
point, and give reference to the lat- 
est cases and to some important 
discussions in recent periodicals. 
We find frequent reference to New 
Jersey cases. 


AN INDEX TO REVISIONS 
OF THE LAWS OF NEW 
JERSEY, respecting General 
Assignments (Revision of 1899), 
Orphans’ Court Conveyances, 
Mechanic Liens, and Partition 
(Revisions of 1898). By Charles 
F. Kocher, of the Newark Bar. 
Soney & Sage, Publishers, New- 
ark, N. J., 1899. 


As indicated by the title page this 


is an index to the several laws 
enumerated above. It is more than 
an index, for in reality it is a brief 
digest and perfect working tool, 
giving ready and quick access to 
every important topic contained in 
the several laws referred to. As a 
handy tool for the saving of time it 
is valuable to every practitioner 
having to deal with the laws in- 
dexed. 


REQUIREMENTS FOR AD- 
MISSION TO THE NEW 
JERSEY BAR as prescribed by 
the Rules of the Supreme Court 
with Decisions and Rulings of 
the Court. A List of Subjects 
and Text Books for Students, 
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Forms of Certificates of Clerk- 
ships, etc., and a Guide to the 
Reading of Blackstone’s Com- 
mentaries. sy John A. Hart- 
pence. 


This is a pamphlet of thirty- 
three pages published expressly for 
law students, or those contemplat- 
ing the study of law in New Jersey; 
and gives them the required infor- 
mation as to what is necessary to 
be admitted to the New Jersey Bar. 
The author of the pamphlet is con- 
nected with the office of the Su- 
preme Court, and what he gives is, 
therefore, with authority. It super- 
sedes anything heretofore publish- 
ed on the subject. 


YOUNG’S SELF-TEACHING 
CHESSBOARDS. By Franklin 
K. Young. Boston. Little, 
Brown & Co. 

This is a paper chessboard, with 
ingenious instructions, showing 
how to play an open or a close 
game of chess. We have never 
seen anything like it before and can 
commend it to beginners. 


CURIOSITIES OF LAW AND 
LAWYERS. By Croake James. 
New edition, greatly enlarged. 
New York. Funk & Wagnalls 
Co. 1899. 


This book of seven hundred and 
ninety pages is altogether the best 
collection of anecdotes about the 
Bench and Bar of England that we 
have ever seen. Mr. James was 2 
busy practitioner for more than half 
a century, and a great jester and 
teller of anecdotes and, at the insti- 
gation of his associates, he put to- 


| gether for publication a couple of 


thousand humorous incidents, 


| many of them which came under 


his own observation, and the whole 
will furnish stories for after-dinner 


| speeches for the English bar for the 
| next quarter of a century. 








